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1 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Criminal No. 59234 


United States of America 

vs. 

Louis E. McGowen 

United States Court of Appeals for the District of Columbia. 
Filed Dec. 10, 1938. Joseph W. Stewart, clerk. 

Notice of appeal 

Louis E. McGowen, Washington Asylum and Jail. 

(Name and address of apj>ellant) 

James J. Laughlin, 2244 Cathedral Avenue. 

(Name and address of upjxdlant's attorney) 

Offense: Forgery. 

Date of judgment: December 9, 1938. 

Brief description of judgment or sentence: One to two years in 
penitentiary. 

Name of prison where now confined, if not on bail: 

I, the above-named appellant, hereby appeal to the Court of Ap¬ 
peals of the District of Columbia from the judgment above-mentioned 
on the grounds set forth below. 

Louis E. McGowen, 

Appellant. 
James J. Laughlin, 
Attorney for Appellant. 

Date: December 9,1938. 

Grounds of appeal 

The indictment was not returned within the three year statutory 
period and hence the defendant could not lawfully have been placed on 
trial—the judgment therefore should be arrested. 

Service of copy acknowledged this 9th day of December 1938. 

Howard Boyd, 
Assistant U. S. Attorney. 

[seal] District Court of the United States for the District of 
Columbia. 

A true copy. 

Test: 

Charles E. Stewart, Clerk. 
By Whitford Cheston, 

Assistant Clerk. 
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2 In the District Court of the United States for the District 

of Columbia 

Clerk ? s statement of docket entries to accompany duplicate notice 
of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. Filed 
Dec. 10.1938. Joseph W. Stewart, Clerk. 

Criminal No. 59234 

United States of America 

vs. 

Louis McGowen 

1937 

Mar. 3—Presentment and indictment filed. 

Mar. 29—Bench Warrant ordered and issued. 

1938 

Feb. 28—Bench Warrant ordered and issued. Bench Warrant re¬ 
turned Cepi. Defendant committed to W. A. & Jail. 
Mar. 7—Arraigned. Plea Not Guilty. 

Mar. 29—Plea Not Guiltv withdrawn; Plea Guilty entered to the first 
count remanded. 

Apr. 7—Plea Guilty withdrawn: Plea Not Guilty entered. Appear¬ 
ance of James J. Laughlin entered. 

Apr. 30—Special plea in Bar filed. 

June 9—Replication filed by U. S. Atty. 

June 10—Demurrer to U. S. Atty ? s. Replication filed, argued, and 
overruled, exception. Arraigned Plea Not Guilty. 

Sep. 12—Jury sworn. Jury disagrees. Jury discharged, and the 
case is passed. 

Nov. 3—Jury sworn. Verdict Guilty as indicted. 

3 1938 

Nov. 7—Motion in arrest of judgment filed. 

Dec. 9—Motion in arrest of judgment argued and overruled, excep¬ 
tion. Sentenced to Penitentiary for period of One year 
to Two years. (Judgment signed. Laws, J.) Notice of 
Appeal filed. Affidavit in Forma Pauperis filed. Defend¬ 
ant elects to begin service of sentence pending appeal. 

Attest: 

[seal] Charles E. Stewart. 

Clerk. 

By Whitford Cheston, 

Assistant Clerk. 

Note. —This statement from the docket entries is intended suitably 
to identify the case and not as a substitute for the record on appeal, 
which is to be prepared and certified as provided in Rules 7, 8, and 9, 
of Supreme Court U. S. 
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In the District Court of the United States for the District of 

Columbia 

Holding a Criminal Term 
Criminal No. 59234 

United States vs. Louis E. McGowen 

United States Court of Appeals for the District of Columbia. Filed 
December 10, 1938. Joseph W. Stewart, Clerk. 

Affidavit in forma, pan peris 

Now conies the defendant herein and a citizen of the United States 
and seeks permission of this Honorable Court to file and prosecute his 
appeal herein without prepayment of costs; that because of his 
poverty he is unable to pay the usual costs and fees; he is without 
funds nor is he able to obtain money with which to carry on his 
appeal nor is he able to give security for same; he says that his 
appeal is filed in good faith and he is entitled to the relief he seeks. 
This is the ground of his appeal: He was placed on trial illegally 
inasmuch as the indictment in his case was not returned without the 
period allowed by law and therefore his conviction and detention is 
unlawful. 

Louis E. McGowen. 

District of Columbia, ss: 

Louis E. McGowen being first duly sworn deposes and says that 
he has read the above affidavit by him subscribed and knows the 
contents thereof and that the matters contained therein are true. 

Louis E. McGowen. 

Subscribed and sworn to before me this 9th day of December 1938. 
[seal] Charles E. Stewart, 

Clerk. 

By George Watts, 

Asst. Clerk. 

Let this appeal be filed without prepayment of costs. 

A true copy. 

Bolitha J. Laws, Justice. 

Test: 

[seal] Charles E. Stewart, 

Clerk. 

By Whitford Cheston, 

Asst. Clerk. 

5 District Court of the United States for the District of Columbia 

Criminal No. 59234 

United States 
vs. 

Louis McGowen, Alias James R. Owens 

United States Court of Appeals for the District of Columbia. 
Filed Jan. IT, 1939. Joseph W. Stewart. Clerk. 
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United States of America, District of Columbia, ss: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following papers were 
filed and proceedings had. in the above-entitled cause, to wit: 

6 Indictment 

Filed in Open Court March 3. 1937 
District Court of the United States for the District of Columbia 

Holding a Criminal Term 
January Term. A. D. 1937 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Louis McGowen, otherwise known as James R. Owens, 
on, to wit, the twenty-third day of January, 1934, and at the District 
of Columbia aforesaid, with intent to defraud, feloniously did falsely 
make and forge a certain instrument of writing in the form of a bank 
check, the face thereof being of the tenor following, that is to say: 

“No. 35609. 

New York. Jan. 11. 1HJ4 — IDS —NN 

1-127 

The Public National Bank and Trust Company of New York, 39th 
Street and Seventh Avenue. Pay to the order of James R. Owens 
$10.00. Exactly $10 & 00 cts. Dollars. Payable through New York 
Clearing House. Cashier’s check. 

Henry Krisch. Cashier .” 

and the back thereof bearing certain writing in the form of an in¬ 
dorsement. of the tenor following, that is to say: 

“James R. Owens”; 

against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Second Count: And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

7 That one Louis McGowen. otherwise known as James R. 
Owens, and hereafter in this indictment designated and called 

Louis McGowen. on. to wit. the twenty-third day of January, 1934. and 
at the District of Columbia aforesaid, did have in his possession a 
certain falsely made and forged instrument of writing in the form of 
a! bank check, that is to say, the falsely made and forged instrument 
of writing in the form of a bank check which is described according 
to its tenor in the first count of this indictment, the allegations of said 
first count descriptive of said bank check being incorporated by refer¬ 
ence into this count as fully as though here repeated: and that the said 
Louis McGowan, so having the said instrument of writing in his posses¬ 
sion as aforesaid, did then and there, with intent to defraud, feloni- 
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ously pass, utter, and publish the same as true and genuine to one 
Julius Johnson; lie, the said Louis McGowen, at the time he so passed, 
uttered, and published the same as true and genuine, well knowing 
the same to be false and forged: against the form of the statute in such 
case made and provided, and against the peace and government of the 
said United States. 

Leslie C. Garnett, 

Attorney of the United States in 

and for the District of Columbia. 

| Endorsed: | Criminal No. 59234. United States vs. Louis McGowen, 
alias James R. Owens. Forgery and Uttering. A True Bill. Emmons 
S. Smith. Foreman. 

8 District Court of the United States for the District of 

Columbia 

Monday, March 7" A. D. 1938 

The court resumes its session pursuant to adjournment: Mr. Justice 
Cox, presiding. 

*♦#*♦*♦ 

Come as well the Attorney of the United States, as the defendant in 
proper person, in custody of the Superintendent of the Washington 
Asylum and Jail; whereupon the defendant being arraigned upon the 
indictment the reading whereof he specifically waives, pleads not guilty 
thereto, and for trial puts himself upon the Country and the Attorney 
of the United States doth the like. 

Special plea in bar 
Filed April 30, 1938 

* * * * * * * 

Now comes the defendant herein through his counsel and bv leave of 
Court withdraws his plea of not guilty and for a plea to the indictment 
filed against him says that the action ought not to be had or maintained 
against him because the said indictment was not found against him 
within three years after such offense had been committed. 

James J. Laughlin. 
Counsel for Defendant. 

Service of copy acknowledged this 30th day of April 1938. 

David A. Pine, 

United States Attorney. 
sph 

9 lie plication 

Filed June 9. 1938 

* * * * * sji * 

Comes now the United States by David A. Pine. United States 
Attorney in and for the District of Columbia, and for replication 
to the piea of the defendant filed herein says: 

That the defendant, Louis McGowen, alias James R. Owens, after 
the commission of the offenses charged in the indictment returned 
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herein, and on, to wit, January 24. 19:54. absented himself from the 
District of Columbia and thereafter remained continuously absent 
therefrom until, to wit. February 20. 19:58: that during the period 
from, to wit, January 29. 19:54. to. to wit. February 26. 19:58. said 
defendant was confined in a penal institution in the State of Virginia 
for the commission of a criminal offense in that State on. to wit, 
January 29, 1934. 

David A. Pine. 

United States Attorney. 

C. R. Heflin. 

Assistant United States Attorney. 

A copy of the foregoing replication received this 9th dav of June 
1938. 

James J. Laughlin. 

Attorney for Defendant. 


Demurrer 

Filed June 10. 1938 

******* 

Comes now the defendant through his counsel and states that the 
replication filed in the above entitled cause is bad in substance. 

James J. Laughlin. 

Counsel for Defendant. 

The defendant contends that the replication is demurrable 
10 for the following reasons: (1) Even if the matter contained 
in the replication be true the plea in bar is still good. (2) And 
for other matters apparent of record. U. S. v. Hewecker. 79 Federal 
61.16 C. J. 229. U. S. v. Brouse, 68 Fed. (2nd). 294. Colling v. State, 
217 N. W.. 86. 

Service of copy acknowledged this 10th day of June 1938. 

C. R. Heflin, 
Assistant U. S. Attorney. 

District Court of the United States for the District of Columbia 

Friday. June 10" A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Adkins, presiding. 

******* 

i Now comes the defendant herein by his attorney James J. Laughlin, 
Esquire, and files a demurrer to the United States Attorney’s replica¬ 
tion in this case; and thereupon the defendant’s demurrer coming on 
to be heard after argument by counsel, is by the Court overruled, to 
which action of the Court the defendant by his attorney prays an 
exception which is noted: and thereupon the defendant being arraigned 
upon the indictment the reading whereof he specifically* waives, pleads 
not guilty thereto, and for trial puts himself upon the country and 
the Attorney of the United States doth the like. 
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Monday. September 1 2" A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Laws, presiding. 

******* 

Come as well the Attorney of the United States as the 

11 defendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail; whereupon comes a jury 

of good and lawful persons of the District of Columbia, to-wit:— 
Maurice E. Ament. William R. Middleton. Wilton L. Green, Christo¬ 
pher C. House. P. Craig Jones. Samuel II. Keets. Mrs. Mamie C. 
Midgett. Mrs. Dorothy B. Odland, George H. Lambert, John T. Lloyd, 
John E. Lynch. Charles S. Schermerhorn. who being sworn to well 
and truly try the issue joined herein: whereupon the said jury upon 
their oath say that they are unable to agree upon a verdict and the 
Court does so find; whereupon they are discharged from further 
consideration of this case and the case is passed. 

District Court of the United States for the District of Columbia 
Thursday. November 3, A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Laws, Presiding. 

******* 

Come as well the Attorney of the United States, as the defendant in 
proper person, in custody of the Superintendent of the Washington 
Asylum and Jail, and by his attorney J. J. Laughlin, Esquire; where¬ 
upon comes a jury of good and lawful persons of the District of Co¬ 
lumbia, to-wit: Mrs. Whillametta B. Frazier, Miss Myrtie B. Hurst, 
Joseph F. Mudd, John B. O'Donnell, Frank Sachs, Emil J. Schmid, 
Herman V. Schreiber, Lloyd E. Stonell. Miss Helen V. Tapscott, 
Irvin C. Thompson, Mrs. Margaret I. Wilkinson, A. Malcolm Duvall, 
who being sworn to well and truly try the issue joined herein, upon 
their oath say that the defendant is Guilty in manner and form as 
charged in the indictment; and thereupon the defendant is remanded 
to the Washington Asylum and Jail. 

12 Motion in arrest of judgment 

Filed November 7. 1938 

******* 

Now comes the defendant herein through his counsel and moves the 
Honorable Court to arrest the judgment in this cause for the reason 
that the indictment was not returned within the three year period as 
required by law—which fact had been properly pleaded and exception 
duly saved. 

James J. Laughltn, 
Counsel for Defendant. 
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David A. Pine. Enquire. 

Please take notice that the above motion will be brought to the 
attention of the Court on the — day of November 1938, at ten o’clock 
A. M. or as soon thereafter as counsel can be heard. 

James J. Laughlin, 
Counsel for Defendant. 

Sen-ice of copy acknowledged this 7th day of November 1938. 

Howard Boyd, 

Assistant United States Attorney. 

District Court of the United States for the District of Columbia 
Friday, December 9", A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Laws, Presiding. 

* * * * * * * 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washington 
Asylum and Jail, and by his attorney James J. Laughlin. Esquire; 

whereupon the defendant’s motion in arrest of judgment coming 
13 on to be heard after argument by the Counsel is by the Court 
overruled, to which action of the Court the defendant by his 
attorney prays an exception which is noted: and thereupon it is con¬ 
sidered by the Court that for his said offense the said defendant ’oe 
taken by the Superintendent aforesaid to the Asylum and Jail afore¬ 
said. whence he came, thence to the Penitentiary, as designated by the 
Attorney General of the United States, there to be imprisoned for the 
period of One (1) year to Two (2) years: and thereupon comes the 
defendant herein by his attorney, and files a notice of appeal in this 
case, and it is ordered by the Court, that the defendant be and he 
hereby is authorized to prosecute his appeal in this case without the 
prepayment of costs and the Clerk of the Court is hereby authorized 
and directed to prepare the record on appeal and to perform such 
other services as the duties of his office may require, without such pre¬ 
payment of costs: and thereupon the defendant elects to begin the 
service of said sentence. 

Affidavit in forma pan pens 
Filed December 9. 1938 

******* 

Now comes the defendant herein and a citizen of the United States 
and seeks permission of this Honorable Court to file and prosecute 
his appeal herein without prepayment of costs: that because of his 
poverty he is unable to pay the usual costs and fees; he is without 
funds nor is he able to obtain money with which to carry on his 
appeal nor is he able to give security for same; he says that his 
appeal is filed in good faith and he is entitled to the relief he seeks. 
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This is the "round of his appeal: He was placed on trial illegally 
inasmuch as the indictment in his case was not returned without 
the period allowed by law and therefore his conviction and detention 
is unlawful. 

Louis E. McGowex. 

14 District of Columbia. ss ; 

Louis E. McGowen being first duly sworn deposes and says 
that he has read the above affidavit by him subscribed and knows 
the contents thereof and that the matters contained therein are true. 

Louis E. McGowen. 

Subscribed and sworn to before me this 9th day of December 1938. 

[seal] Charles E. Stewart, Clerk. 

George A. Watts, Asst. Clerk. 

Let this appeal be filed without prepayment of costs. 

Bolitha J. Laws, Justice. 

Assignment or errors 

Filed December 28, 1938 

******* 

Comes now the defendant and says that the Court erred as follows: 

1— In refusing to sustain the plea in bar. 

2— In overruling the demurrer filed by defendant. 

3— In overruling the motion in arrest of judgment. 

James J. Laughlin, 
Counsel for Defendant. 

Service of copy acknowledged this 19th day of December 1938. 

Howard Boyd, 
Assistant U. S. Attorney. 

15 Agreed statement of case 

Filed December 28, 1938 

******* 

It is stipulated and agreed by and between the parties to the above 
entitled cause, by their respective attorneys below named, as follows: 

1. That the only rulings of the lower court complained of are em¬ 
braced in the assignment of errors and deal with the single question 
of whether the defendant was a fugitive from justice within the mean¬ 
ing of 18 U. S. C. 583; and that this question constitutes the entire 
ground of the appeal. 

2. That the only evidence adduced at the trial pertinent to this 
question is included in the stipulation hereto attached and made a 
part hereof: and that this stipulation was offered in evidence by the 
government in its case in chief, and received by the court without 
objection by the defendant. 
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3. That all other evidence adduced at the trial of this cause is 
omitted from this statement for the reason that the same is not deemed 
material to the question raised in the assignment of errors. 

James J. Laughjltn, 
Attorney for defendant. 
David A. Pine, 

United Statex Attorney. 
Howard Boyd, 

1 Axxixt.ant United St at ex Attorney. 


This agreed statement of case approved and ordered filed. 

Bolttha J. 


December 28, 1938. 


Laws. 


16 Stipulation 

******* 

It is stipulated and agreed by and between the above entitled 
parties, by their respective attorneys, that the defendant Louis 
McGowen shortly after January 24. 1934. absented himself from the 
District of Columbia and thereafter remained continuously absent 
therefrom until, to wit. February 26. 1938: that during the period 
from, to wit, January 29. 1934 to, to wit, February 26. 1938. said 
defendant was confined in a penal institution in the State of Virginia 
for the commission of a criminal offense committed in that State. 

(Signed) Davtd A. Pine. 

United St at ex Attorney. 

(Signed) Howard Boyd. 

Assistant United St at ex Attorney. 

(Signed) James J. Laughlin, 

Attorney for defendant. 

Agreed designation of record 
Filed December 28, 1938 

******* 

The Clerk will please prepare the record in the above entitled cause 
and include therein the following: 

1. The indictment. 

2. Minute of plea. 

3. Special plea in bar. 

4. Traverse. 

5. Demurrer. 

6. Minute of overruling of demurrer. 

7. Plea. 

8. Minute of disagreement at first trial. 

9. Verdict. Second trial. 

10. Motion in arrest of judgment. 

17 11. Minute of overruling of motion. 

12. Judgment. 

13. Notice of appeal. 

14. Assignment of errors. 
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15. Agreed statement of case tiled December 28th 1938, with stipu¬ 
lation attached. 

16. This designation. 

17. Clerk's certificate. 

James J. Laughlin, 
Counsel for Defendant. 
David A. Pine. 

United States Attorney. 
Howard Boyd, 

Assistant United States Attorney. 

This designation of record ordered this 28th day of December 1938. 

Bolitha J. Laws, J. 

18 District Court of the United States for the District of 

Columbia 

United States of America, District of Columbia, ss; 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 12, both inclusive, to be a true and correct tran¬ 
script of the record, according to directions of counsel herein filed, 
copy of which is made part of this transcript, in cause entitled United 
States vs. Louis McGowen. alias James R. Owens, Criminal No. 59234, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
11th day of January 1939. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] No. 7303. McGowen, Appellant vs. 
United States of America. United States Court of Appeals for the 
District of Columbia. Filed Dec. 10,1938. Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1939 

No. 7303, Special Calendar 

Louis E. McGowen, appellant 

v. 

United States of America, appellee 


BRIEF ON BEHALF OF THE APPELLEE 


STATEMENT OF THE CASE 

This is an appeal from a judgment of the Dis¬ 
trict Court of the United States for the District of 
Columbia sentencing the appellant, hereinafter, for 
convenience, designated the defendant, to the peni¬ 
tentiary for the period of one to two years (R. 8). 

The indictment against the defendant comprises 
two counts, the first charging the forgery of a bank 
check; and the second, the uttering of the same. 
Each count of the indictment alleged that the 
offense therein charged was committed on January 
23, 1934. The indictment was found on March 3, 
1937, more than three years after the date laid in 
the indictment (R. 4). The defendant specially 

(i) 
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pleaded the statute of limitations (R. 5). To this 
the Government filed a replication alleging that 
after the commission of the offenses charged, and 
on January 24, 1934, the defendant absented him¬ 
self from the District of Columbia and thereafter 
continuously remained absent therefrom until Feb¬ 
ruary 26,1938; that from January 29,1934, to Feb¬ 
ruary 26, 1938, the defendant was confined in a 
penal institution of the State of Virginia for the 
commission of a criminal offense committed in that 
State on January 29,1934 (R. 6). 

The defendant demurred to this replication (R. 
6). The demurrer was overruled and thereafter the 
defendant was put to trial and found guilty (R. 7). 
He thereupon moved in arrest of judgment, again 
raising the statute of limitations (R. 7), but this 
motion was likewise overruled and the Court im¬ 
posed sentence upon the defendant (R. 8). From 
this sentence the defendant has prosecuted the pres¬ 
ent appeal, raising the single question of whether 
the prosecution was barred by the statute of limita¬ 
tions (R. 9). 

The evidence adduced by the Government to es¬ 
tablish the fugitivity of the defendant so as to toll 
the statute of limitations was included in a stipu¬ 
lation (R. 10), and was offered in evidence with¬ 
out objection from the defendant. It was there 
agreed that shortly after January 24, 1934, the 
defendant absented himself from the District of 
Columbia and thereafter continuously remained 
absent therefrom until February 26, 1938; that 



during the defendant’s absence from the city he 
was incarcerated in a penal institution of the State 
of Virginia for a criminal offense committed in 
that State. 

The defendant argues in his brief that his where¬ 
abouts were known to the police and prosecuting 
officials of the District of Columbia during his in¬ 
carceration in Virginia and that all facts available 
to them at the time of the finding of the indictment 
were likewise available in 1934. These statements, 
although entirely immaterial for the reasons here¬ 
inafter stated, are without support in the record 
and are not known to the writers hereof to be true. 

QUESTION PRESENTED 

The single question raised by this appeal is 
whether the defendant’s conduct in absenting him¬ 
self from the District of Columbia after the com¬ 
mission of an offense here, without more and in the 
absence of a showing of his purpose or intention 
in leaving, and his continued absence resulting 
from his incarceration in Virginia, constituted him 
a “person fleeing from justice” within the mean¬ 
ing of Title 18, Section 583, so as to toll the running 
of the statute of limitations. 

ARGUMENT 

Section 582 of Title 18 of the United States Code 
(Section 1044, R. S.) provides, with certain excep¬ 
tions not here pertinent, that “no person shall be 
prosecuted, tried, or punished for any offense 
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* * * unless the indictment is filed * * * 
within three years next after such offense shall 
have been committed; * * *.” Section 583 
of Title 18, United States Code (Section 1045, 
R. S.), provides that ‘‘nothing in Sections 581 and 
582 of this title shall extend to any person fleeing 
from justice.” The present case thus resolves it¬ 
self into the inquiry whether a culprit becomes 
a “person fleeing from justice” by his voluntary 
departure, without more and for reasons known 
only to himself, from the jurisdiction in which he 
has committed an offense, and continues to be a 
fugitive while incarcerated elsewhere* 

The words “fleeing from justice” found in the 
statute of limitations were first used in the Act 
of April 30,1790, c. 9, 1 Stat. 119, and were after¬ 
wards carried into the Revised Statutes as Section 
1045. The only use which had been made of these 
or similar words in either the Constitution or stat¬ 
utes up to the date of the approval of the Act just 
mentioned, was in Article 4, Section 2, Clause 2 of 
the Constitution. That Article authorizes the 
extradition of persons charged in one State who 
“shall flee from justice and be found in another.” 
This Constitutional provision for extradition is not 
self-executing, and Congress first enacted an ena¬ 
bling statute in 1793,1 Stat. 302. Roberts v. Reilly, 
116 U. S. 94. This enabling statute was adopted by 
Congress after having used the words “fleeing 
from justice” just two years before in connection 


with the statute of limitations. In providing for 
extradition Congress did not use the words 4 ‘flee 
from justice” as found in the Constitution, but 
provided for the extradition of any “fugitive from 
justice.” Obviously, however, Congress intended 
the words “fugitive from justice” to be synonymous 
with the like words “flee from justice” which 
were used in that portion of the Constitution from 
which the authority for the Congressional Act 
arose. The extradition statute has been continued 
in force since its first adoption, was re-enacted as 
Section 5278 of the Revised Statutes, and forms 
Section 662 of Title 18 of the United States Code. 
That portion of its terms dealing with “fugitives 
from justice” has been frequently construed by the 
Supreme Court of the United States, and in view of 
its history as just given it is submitted that a like 
construction should be given to the words “fleeing 
from justice” found in the statute of limitations. 

In Roberts v. Reilly, supra, 116 U. S. 94 (1885), 
the Supreme Court considered the requisites of 
fugitivity under the extradition statute and stated 
the rule as follows (p. 97) : 

To be a fugitive from justice, in the sense 
of the Act of Congress regulating the sub¬ 
ject under consideration, it is not necessary 
that the party charged should have left a 
State in which the crime is alleged to have 
been committed, after an indictment found, 
or for the purpose of avoiding prosecution, 
anticipated or begun, but simply that having 
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within a State committed that which by its 
law T s constitutes a crime, when h e is sought 
to be subjected to its criminal processes to 
answer for his offense, he has le ft its juris¬ 
diction and is found within the territory of 
another. 

Since the decision just cited, the Courts have con¬ 
sistently held that one’s reason, intent, or motive in 
leaving the jurisdiction after the commission of a 
crime is entirely immaterial in determining the 
question of fugitivity for the purpose of extradi¬ 
tion. The cases were reviewed by this Court in Reed 
v. Colpoys (1938) 69 App. D. C. —, 99 F. (2d) 396, 
and the rule stated in the following words: 

It is settled law that one is a fugitive from 
justice within the purview of the Constitu¬ 
tion who, havin g be en charg e d wi th a crime 
in the demanding State, leave s the State for 
any purpose whatsoever. 

The facts of the Reed case well illustrate the ex¬ 
treme to which the courts have gone to ignore one’s 
motive in leaving a given jurisdiction in determin¬ 
ing whether he is a fugitive for the purpose of ex¬ 
tradition. Reed had been paroled by the State of 
Illinois under terms which required him to submit 
to the supervision of a person in the State of Vir¬ 
ginia. Thus he was required by the State of Illi¬ 
nois to leave its territorial limits, and yet, when he 
violated his parole by failing to report as required, 
this Court, relying on Roberts v. Reilly, ruled 
that he was none the less a fugitive from the justice 
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of Illinois, holding that the determinative test of 
fugitivity ^departure from the jurisdiction afte r 
the commission of an offense. 

The Supreme Court in Streep v. United States, 
160 U. S. 128 (1895) had occasion to compare fugi¬ 
tivity in respect of extradition with the like term 
as applied to limitations. In that case Streep had 
been indicted by the State of New York for an 
offense committed there. While those proceedings 
were pending he fled from the jurisdiction. There¬ 
after the federal authorities instituted criminal 
proceedings against him growing out of the same 
acts which formed the basis of the State prosecu¬ 
tion. An indictment resulted, but the same was 
found three years after the commission of the acts 
charged. At the trial on the federal indictment it 
was proved by the Government that Streep had left 
the jurisdiction with the intention of avoiding the 
State prosecution. He contended, however, that in 
the absence of an intent to avoid prosecution by the 
federal authorities he could not be considered a 
fugitive from justice so as to toll the statute of limi¬ 
tations with respect to the federal offense. There 
being no facts presented requiring a definition of 
fugitivity resulting from a concealment of oneself 
within the jurisdiction, the Supreme Court in its 
opinion said that an exhaustive definition of the 
words “fleeing from justice” found in the statute 
of limitations was unnecessary. In respect of 
those leaving the jurisdiction, however, the Su- 
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preme Court stated the rule as follows (pp. 133, 
134): 

It is sufficient that there is a flight with the 
intention of avoiding being prosecuted, 
whether a prosecution has or has not been 
actually begun. * * * And there can 

be no doubt that, in this respect, Section 
1045 of the Revised Statutes [limitations] 
must receive the same construction that was 
given to Section 5278 [extradition] by this 
Court, saying * * [The Court there¬ 
upon quoted that portion of Roberts v. 
Reilly, supra, which is quoted above, to the 
effect that mere departure from the juris¬ 
diction for any purpose whatsoever consti¬ 
tutes fugitivity.] [Italics supplied.] 

It will undoubtedly be suggested that the defini¬ 
tion just quoted is limited to situations where 
“there is a flight with the intention of avoiding 
being prosecuted,” and that the words “in this 
respect,” appearing in the above quotation and 
italicized by this writer, refer to instances where 
an intention to avoid prosecution exists, and are 
designed to confine the analogy of the two statutes 
to such factual situations. We submit, however, 
that the Court had no such intention. The words 
“in this respect” were undoubtedly designed to 
distinguish fugitivity incurred by leaving the 
jurisdiction from that class of fugitivity which 
results (only in connection with the statute of limi¬ 
tations) from a concealment of oneself within the 
jurisdiction. And though the Court did say that 
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it is sufficient to constitute fugitivity that there is 
flight with intention to avoid being prosecuted — 
such being the factual situation then before it— 
the Court could not have intended by this or any 
other language in its opinion to delimit fugitivity 
to such instances, for in the very sentence where 
that expression is used, the Court adopts its defi¬ 
nition as expressed in Roberts v. Reillg to the effect 
that mere departure from the jurisdiction is suffi¬ 
cient to constitute fugitivity. 

This analysis of the Streep case is confirmed by 
the subsequent language in the opinion of the Court, 
where, adverting to the fact that a person seldom 
has a distinct intent to avoid prosecution by a 
State or Nation, it is said: “Proof of a specific 
intent to avoid either could seldom be had, and to 
make it an essential requisite would often defeat 
the whole object of the provision in question.” 
That the Court intended to apply the same defini¬ 
tion to the like terms appearing in the two statutes 
under consideration is manifest from the reference 
in the opinion to the fact that when Congress used 
the words “fleeing from justice,” in adopting the 
statute of limitations in 1790, such words were 

found onlv in the Article of the Constitution deal- 
•/ 

ing with extradition. 

What little doubt may have remained after the 
decision of the Streep case as to the meaning to be 
applied to the words “fleeing from justice,” in the 
statute of limitations, was completely resolved by 

139161—39-2 
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the decision of Appleyard v. Massachusetts (1906), 
203 IT. S. 222. Appleyard was arrested in Massa¬ 
chusetts and ordered by the Governor of that State 
to be returned to New York to answer an indict¬ 
ment there pending against him. Appleyard sought 
his release by habeas corpus, contending that he 
was not a fugitive from justice for the reason that 
when he left the State of New York he had no belief 
that he had committed an offense in that State. He 
argued, therefore, that he could not have enter¬ 
tained an intention to avoid any prosecution, and 
he requested the Court to rule that unless it ap¬ 
peared that “he consciously fled from justice when 
he left the State/’ he could not be a fugitive from 
justice. This request was denied. Its denial was 
reviewed by the Supreme Court. In expressing 
the test to be applied in the determination of fugi- 
tivity, it was said (p. 227) : 

* * * The simple inquiry must be 

whether the person whose surrender is de¬ 
manded is in fact a fugitive from justice, 
not whether he consciously fled from justice 
in order to avoid prosecution for the crime 
with which he is charged by the demanding 
state. A person ch arged byjndictment or 
by an affidavit before a magistrate with the 
commission within a state of a crime covered 
by its laws, and who, after the date of the 
commission of such crime, leaves the state— 
no matter for what purpose or with what 
motive nor under what belief—becomes, 
from the time of such leaving and within 
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the meaning of the Constitution and the 
laws of the United States, a fugitive from 
justice * * *. 

In reiterating the rule that persons become fugi¬ 
tives regardless of their motives in leaving a state 
in which they have committed an offense, the Court, 
in its opinion, further stated: 

To be a fugitive from justice, in the sense 
of the Act of Congress regulating the sub¬ 
ject under consideration, it is not necessary 
that the party charged should have left the 
state in which the crime is alleged to have 
been committed, after an indictment found, 
or for the purpose of avoiding a prosecution 
anticipatedjxr begun, but simply that having 
withnUa”state committed that which by its 
laws constitutes a crime when he is sought 
to be subjected to its criminal processes to 
answer for his offense, he has left its juris¬ 
diction and is found within the Territory of 
anothe r. ’ 

In categorical language the court held the nature 
of fugitivity in the two statutes here compared to 
be identical. It was said: 

It is suggested that Roberts v. Reilly was 
substantially modified in Streep v. United 
States, 160 U. S. 128,134, in which the Court 
had occasion to construe Sec. 1045 of the 
Revised Statutes [limitations]. But this is 
an error. Interpreting the words “ fleeing 
from justice” as found in that section, the 
Court expressly held that these words must 
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receive the same construction as was given 
in Roberts v. Reilly, to like words in Sec. 
5278 of the Revised Statutes [extradition], 
the inquiry in that case being whether the 
accused was a fugitive from justice. 

In Bruce v. Rayner, 124 Fed. 481 (C. C. A. 4, 
1903), the accused, whose return from Maryland to 
New Jersey to answer an indictment in the latter 
state was sought, offered to prove that he had been 
within the demanding state for the statutory period 
of limitations, except while on short business trips. 
The state statute, like the federal act, did not “ex¬ 
tend to any person fleeing from justice. ” The trial 
court excluded the evidence. In reviewing the 
action of the trial court, the Circuit Court of Ap¬ 
peals, taking the position that it was appropriate 
for the courts of the asylum state to determine 
■whether the prosecution was barred by the statute 
of limitations, said that it beciame necessary to 
ascertain whether the accused was a fugitive from 
justice within the meaning of the statute of lb 
tations. Expressing the rule to be applied in such 
cases, it was said (p. 485) : 

Now, we have seen that, to make one a 
fugitive from justice, it must appear, first, 
that he was within the state when the crime 
charged is alleged to have been committed; 
second, that, being amenable to criminal 
process, he either concealed himself, or 
avoided it so that he could not be served, or 
that he departed the state, and so avoided 
service. 
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In further proceedings in the trial court (In re 
Bruce, 132 Fed. 300, affirmed 136 Fed. 1022) look¬ 
ing toward a determination of whether the accused 
was a fugitive within the meaning of the statute 
of limitations, the Court, in its opinion, said that 
on the authority of Roberts v. Reilly the intentions 
of the accused in leaving the jurisdiction were 
immaterial and that the sole test of fugitivity was 
" whether he had left. It was said (p. 393): 

It is immaterial, therefore, that the peti¬ 
tioner in this case left New Jersey openly 
and in the legitimate pursuit of his business. 
The only question at this hearing, and for 
the purpose of this application, is whether, 
as held by the Circuit Court of Appeals, be¬ 
ing within the State of New Jersey at the 
time of the alleged crime, “he remained 
within reach of its criminal process during 
the whole period for which process could 

• MMM • 

run.” 

In the light of the authorities just reviewed, we 
submit that the defendant in the instant case be¬ 
came a fugitive from justice within the meaning of 
the statute of limitations when he left the jurisdic¬ 
tion, as admittedly he did; and the only remaining 
question is whether he continued to be a fugitive 
during the time that he was confined in a penal 
institution in the State of Virginia. There are 
three answers to this question, each sufficient in 
itself. 

First, as the above authorities indicate, the inten¬ 
tions, motives, and purposes of one leaving the 




14 

jurisdiction are immaterial in determining fugi- 
tivity, and by the same token, we submit, one’s in¬ 
tentions, motives, and purposes in remaining out¬ 
side the jurisdiction are equally immaterial, and 
fugitivity exists, as said in the Appleyard case, 
from “the simple fact that (the accused) is not 
within the State to answer its criminal process 
when required.” 

Second, this Court has ruled, How gate v. United 
States, 7 D. C. App. 223, that the language of Re¬ 
vised Statutes 1045, providing that nothing in the 
statute of limitations “shall extend to any person 
fleeing from justice,” precludes a person once be¬ 
coming a fugitive from justice from ever relying 
upon the statute, unless, perhaps, the running of 
the statute is started anew by a return of the fugi¬ 
tive to the jurisdiction of his offense and a submis¬ 
sion of himself to its process. Thus the present 
defendant, becoming a fugitive by leaving the juris¬ 
diction, could not thereafter invoke the statute of 
limitation except, perhaps, by subsequently subject¬ 
ing himself to the processes of the Courts of this 
jurisdiction, which admittedly he did not do. 

Third, the incarceration of the defendant in the 
State of Virginia being the natural and probable 
consequence of his willful misdoing in that State, 
his inability to return here was a product of his 
own volition. Such was the ruling of the Supreme 
Court in Anderson v. Corail, 263 U. S. 193, in which 
the accused violated the terms of his federal parole, 
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but before his arrest for that violation he was sen¬ 
tenced by the State of Illinois to the penitentiary 
for a crime committed against its sovereignty. 
After completing his penitentiary sentence for the 
State offense, the federal authorities undertook to 
revoke his parole. He resisted this on the ground 
that the service of his federal sentence continued 
until revoked and, therefore, it had been completely 
served. The Supreme Court ruled, however, that 
while in the State penitentiary the defendant, be¬ 
ing unavailable for the service of his federal sen¬ 
tence, assumed the character of an escaped convict, 
and credit could not be given him for the time spent 
in the State institution. To like effect is Demarois 
v. Farrell, 87 F. (2d) 957 (C. C. A. 8,1937). 

The present defendant in contending that he 
could not be a fugitive in the absence of an intent 
to avoid prosecution, cites United States v. O’Brian, 
27 Federal Cases 15908, 3 Dill. 381. The rule in 
that case is opposed to the present position of the 
Government, but it suffices to say that the case was 
decided prior to Roberts v. Reilly, and the Supreme 
Court in the Streep^cuse, expressly adverting to the 
O’Brian case, said that it “ appears to us to have 
proceeded upon too narrow a construction of the 
statute, inconsistent alike with its words and with 
its purpose.” 

The defendant also relies on United States v. 
Hewecker, 79 F. 59. There the accused had left the 
jurisdiction before the commission of the crime 
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with which he was charged and, therefore, was not 
in the jurisdiction at the time of its commission. 
Distinguishing the cases of Roberts v. Reilly and 
Streep v. United States, the Court said that in those 
“ there was an actual voluntary withdrawal of the 
prisoner from the jurisdiction,” whereas there was 
no departure from the jurisdiction in the case then 
before the Court for decision. 

In the case of Brouse v. United States, 68 Fed. 
(2d) 294, also cited by the defendant, it was ad¬ 
mitted that the defendant was not in the jurisdic¬ 
tion in which he was charged at the time of the 
commission by him of the offense contained in the 
indictment. He pleaded the statute of limitations 
and contended that he had never become a fugitive 
from justice so as to stop its running, for the reason 
that he was not in the jurisdiction at the time of the 
commission of the offense. Rejecting the rule 
adopted by the O’Brian case, supra, the Court held 
that f ugitivity in limitations was entitled to a more 
broad interpretation than the similar term in ex¬ 
tradition, and was not confined to instances where 
the accused left the jurisdiction after having com¬ 
mitted an offense, but applied also to persons who 
concealed themselves either within or without the 
jurisdiction, with the intent of avoiding prosecu¬ 
tion. The language quoted in the defendant’s brief 
deals with this latter type of fugitivity in which an 
! attempt to conceal one’s self is a necessary element. 
The Court having before it a factual situation in 
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which the defendant was outside of the jurisdiction 
at the time of the commission of the offense, was 
not concerned with that type of fugitivity which 
results from a departure from the jurisdiction after 
the commission of an offense, and therefore in no 
way undertook to speak on that subject. 

State v. Watson, 67 Pac. (2d) 515, cited by the 
defendant, is in no way applicable to the present in¬ 
quiry. The Court was there concerned with 
whether the defendant came within the terms of an 
Act of the Legislature which tolled the statute of 
limitations where one “conceals the fact of the 
crime.’ ’ 

CONCLUSION 

For the reasons hereinabove expressed, it is re¬ 
spectfully submitted that the prosecution resulting 
in the defendant’s conviction from which he now 
appeals, was not barred by the statute of limitations 
and the judgment of the Court below should there¬ 
fore be affirmed. 

Respectfully submitted. 

David A. Pine, 

United States Attorney. 

Howard Boyd, 

Assistant United States Attorney. 
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Assistant United States Attorney. 
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